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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,
Plaintiffs,
V. Case No. 4:05-cv-00329-GK F-PJC

TYSON FOODS, INC., et al.,

Defendants.
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INTRODUCTION

Defendant Tyson Poultry, Inc. (“Tyson”) respectfully submits this brief in opposition to
Plaintiffs’ Motion for Partial Summary Judgment (“Motion” or “Mot.”), addressing specifically
Plaintiffs arguments under CERCLA and RCRA.' The parties agree that Plaintiffs CERCLA
clamsare ripe for summary disposition. Given Plaintiffs untenable insistence on defining each
phosphorous-containing compound as a CERCLA “hazardous substance,” their sweeping and
legally unsupported definition of “facility,” and failure of evidence asto the “normal application
of fertilizer,” summary judgment is appropriately awarded in Defendants' favor. Similarly, the
parties agree that whether poultry litter is a“solid waste” under RCRA is appropriate for
summary judgment. Inview of EPA’sthirty year history of not treating animal manure as
RCRA solid waste, summary judgment is appropriate in Defendants’ favor. Moreover, Plaintiffs
have failed to establish abasis for summary judgment as to whether Defendants contribute to the
creation of a substantial endangerment, nor indeed whether a substantial endangerment even
existsinthe IRW. Accordingly, Plaintiffs’ motion should be dismissed in all respects.

LEGAL STANDARD

The party moving for summary judgment must demonstrate the absence of a genuine
issue of material fact and that it is entitled to judgment as a matter of law. See Adler v. Wal-Mart
Sores, 144 F.3d 664, 670 (10th Cir. 1998). “[An] issue of fact is‘genuine’ if the evidence

allows areasonable jury to resolve the issue either way and is‘ material’ when it is essential to

! The Court authorized Plaintiffs to file a“reasonably sized summary judgment motion.” See
Minute Order, Dkt. No. 1846 (Feb. 4, 2009). Plaintiffstook that Order to authorize a 64-page
summary judgment brief. The Court’s Order did not address Defendants’ page allowance for a
brief in opposition. In order to respond to Plaintiffs' submission in a manner compliant with the
local rules, Defendants have divided their response between afact brief and two legal briefs,
which combine to fewer substantive pages than used in Plaintiffs’ Motion, and in which all
Defendants will join. If the Court prefers, Defendants can refile asingle, unified brief.



Case 4:05-cv-00329-GKF-PJC  Document 2184 Filed in USDC ND/OK on 06/05/2009 Page 7 of 26

the proper disposition of the claim.” Haynesv. Level 3 Comm., 456 F.3d 1215, 1219 (10th Cir.
2006). All factual inferences are drawn in favor of the non-moving party, see Adler, 144 F.3d at
670, and the party with the burden of proof “must set forth specific facts showing a genuine issue
for trial asto those dispositive matters.” Serra Club v. Seaboard Farms, Inc., 387 F.3d 1167,
1169 (10th Cir. 2004). Where the moving party bears the burden of persuasion at trial, it must
come forth with sufficient evidence to support the essential elements of its claims, not simply
identify the absence of facts supporting defenses. See Adler, 144 F.3d at 670.
STATEMENT OF DISPUTED FACTS

This motion incorporates and relies upon the Statement of Disputed Facts set out in full
in Defendant Tyson Foods, Inc.’s Opposition to Plaintiffs Motion for Partial Summary
Judgment—Statement of Undisputed Facts, Dkt. No. 2183 (June 5, 2009) (“Disputed Facts’).

|. DEFENDANTS, NOT PLAINTIFFS, ARE ENTITLED TO SUMMARY JUDGMENT
WITH RESPECT TO PLAINTIFFS CERCLA CLAIMS

Plaintiffs first seek summary judgment as to the same three CERCLA elements that were
the subject of Defendants’ Motion for Summary Judgment On Counts 1 and 2 of the Second
Amended Complaint, Dkt. No. 1872 (Feb. 18, 2009) (“ Defendants CERCLA Motion”). Seealso
Dkt. No. 1925 (Mar. 23, 2009) (“Defendants CERCLA Reply”). Specifically, (1) whether the
orthophosphates contained in poultry waste constitute a CERCLA “hazardous substance;” (2)
whether Plaintiffs have identified evidence of a proper CERCLA “facility;” and (3) whether
Plaintiffs can prove a CERCLA “release.” Mot. at 35-39. The parties agree that these three
issues are ripe for summary judgment. However, as set forth below and in Defendants
CERCLA Motion and Reply, summary judgment should be granted in favor of Defendants.

A. TheOrthophosphatesin Poultry Litter Are Not CERCL A Hazardous Substances

Paintiffs CERCLA claimsfail because the orthophosphates in poultry litter are not
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CERCLA hazardous substances.” See Dkt. No. 1872 at 5-12; Dkt. No. 1925 at 1-5. Although
orthophosphates are not listed as a CERCLA hazardous substance, see 40 C.F.R. § 302.4,
Plaintiffs nevertheless urge this Court to read EPA’ s hazardous substances list to incorporate
thousands of unlisted phosphorous compounds. See Mot. at 36. Thisinterpretation is flawed
both legally and as a matter of basic chemistry.® See Dkt. No. 1872 at 5-12; Dkt. No. 1925 at 1-
5. Moreover, Plaintiffs assertions contradict EPA’s view that “phosphorus ... compounds other
than those listed are not hazardous substances.” Seeid. (citing Dkt. No. 1872, Ex. 23).* For
these and all other reasons set forth in Defendants CERCLA Moation and Reply,” Plaintiffs
request for partial summary judgment on this issue should be denied.

B. Plaintiffs Have Not Identified a Proper CERCLA Facility

Plaintiffs have also failed to identify a proper CERCLA facility. See Dkt. No. 1872 at

18-25; Dkt. No. 1925 at 8-10. Plaintiffs’ proposal that the entire million-acre IRW be treated a

2 Plaintiffs have finally conceded their inability to prove claims related to substances other than
phosphorous and bacteria, and have acknowledged that at trial they will pursue only CERCLA
response costs and natural resource damages claims associated with the alleged rel ease of
phosphorous from poultry litter. See Dkt. No. 2118 at 3-4 (Mar. 18, 2009). Accordingly,
summary judgment is appropriate on Defendants CERCLA Motion with respect to Plaintiffs
clamsregarding any other alleged hazardous substance. See Dkt. No. 1872 at 5-8.

% Indeed, if Plaintiffs interpretation were accepted, not only would EPA’s decision to list 48
specific phosphorus compounds (while explicitly removing four others) in 40 C.F.R. § 302.4 be
rendered superfluous, but every substance containing a phosphorus compound would necessarily
be classified asa CERCLA hazardous substance—including all living organisms, as well as
thousands of human food products and all commercial fertilizers. See Dkt. No. 1925 at 4-5.

* Plaintiffsrely here, asthey do repeatedly in their Motion, on Judge Eagan’ s opinion in City of
Tulsav. Tyson Foods, Inc., et al., 258 F. Supp. 2d 1263 (N.D. Okla. 2003) (vacated). Plaintiffs
admit this vacated opinion has no precedential value. See Pls. CERCLA Opp. a 12 n.5. Further,
the opinion is not persuasive authority, asthe EPA guidance memo and other authorities
demonstrating the impropriety of Plaintiffs’ interpretation were not available to Judge Eagan.

> In order to respond to Plaintiffs incorporation of their prior briefing, Defendants likewise
incorporate by reference all facts, arguments and authorities set forth in Defendants CERCLA
Motion and Reply. See Dkt. No. 1872 at 5-12; Dkt. No. 1925 at 1-5.
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single facility islegally unprecedented. See Dkt. No. 1872 at 19-24; Dkt. No. 1925 at 8-10.°
Plaintiffs’ alternative definition comprising multiple non-contiguous locations within the IRW
where alleged hazardous substances have been released or have come to be located, see Mot. at
36-37; Pls. CERCLA Opp. at 21-25, issimilarly disallowed under CERCLA, and is moreover
wholly unsupported by record evidence identifying any of the purported non-contiguous
facilities. See Dkt. No. 1872 at 24-25; Dkt. No. 1925 at 10. For these reasons and those set forth
in Defendants’ CERCLA Mation and Reply, this request too should be denied.

C. TherelsNo CERCLA “Release” From the Normal Application of a Fertilizer

Plaintiffs, not Defendants, must prove the existence of a CERCLA-covered “release,”
which by definition excludes the “normal application of afertilizer.” See 42 U.S.C. § 9601(22);
Dkt. No. 1872 at 12-13; Dkt. No. 1925 at 7-8. Asdetailed in Defendants CERCLA Motion and
Reply, the undisputed facts demonstrate that poultry litter use in the IRW constitutes the “normal
application of afertilizer,” as properly defined by the objective requirements imposed by current
and past state laws and regulations and the customary usage of farmers in accordance with those
laws. See Dkt. No. 1872 at 12-18; Dkt. No. 1925 at 7-8. Accordingly, Plaintiffs' request for
partial summary judgment on this issue should also be denied.

II. PLAINTIFFSARE NOT ENTITLED TO SUMMARY JUDGMENT ON THEIR
RESOURCE CONSERVATION AND RECOVERY ACT CLAIM IN COUNT 3

Next, Plaintiffs seek summary judgment as to several elements of their RCRA claim.

® Plaintiffs new characterization of the entire IRW as a “unitary hydrologic unit” does not alter
thisfact, asit isinvalid as a both a matter of fact and a matter of law. Plaintiffs alleged facility
isnot limited to the waterways and drainage areas in the IRW, but rather consists of al parcels of
real-property in the IRW—including retail, commercial and residential property. See Dkt. No.
1872 at 1 1-2, 20-21. Furthermore, no court has ever recognized such an overbroad definition
of a CERCLA facility where, as here, plaintiffs have failed to establish that the alleged
hazardous substance has come to be located throughout the entire facility. See Dkt. No. 1872 at
19-25; Dkt. No. 1925 at 8-10.

Page 9 of 26
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These claims are legally defective and factually unsupported or disputed.’

A. Poultry Litter IsNot a RCRA-Covered “ Solid Waste”

As Defendants demonstrated in their motion for summary judgment as to Count 3, see
Dkt. No. 2050 at 9-19 (May 14, 2009) (“RCRA Mot.”), poultry litter smply isnot a“solid
waste” asthat term is applied under RCRA. Asthe useful and valuable result of agricultural
activity that is bought, sold, and put to a beneficial use, poultry litter falls outside the statutory
definition of “solid waste.” Id. at 9-14. This conclusion is consistent with RCRA’ s statutory text
and legidlative history, prior judicia treatment, EPA’s enforcement, and Oklahoma officials
understanding of RCRA. Seeid. The parties concur that thisissueis ripe for resolution on
summary judgment. Plaintiffs’ argumentsfor aruling in their favor, however, are legally
untenable.

1. Materialsreused in adifferent industry are not necessarily RCRA solid waste

The parties agree that whether poultry litter isa RCRA *solid waste” turns on the
statutory definition of that term. See Mot. at 39-40; RCRA Mot. at 10.® Moreover, all agree that
application of that definition turns on whether poultry litter is “discarded.” See Mot. at 40;
RCRA Mot. at 10. Rather than discuss the factors that indicate whether something has been
discarded—such as whether the material has been put to a beneficial use, whether it has market
value, and the intent of the party allegedly discarding—Plaintiffs propose that the sole metric of

whether something is discarded should be whether it is reused immediately “‘in a continuous

" Admittedly, Defendants do not dispute that they are “ persons’ within 42 U.S.C. § 6903(15).

8 Defendants proceed from the statutory definition of “solid waste,” not from any more narrow
regulatory definition as Plaintiffs suggest. Compare RCRA Mot. at 9-10, with Mot. at 39. In
fact, the Second Circuit’ s decision in Connecticut Coastal Fishermen’s Association v. Remington
Arms Co., cited by Plaintiffs, makes clear that the regulatory scheme they reference regards only
“hazardous wastes’ under RCRA, which are not implicated in thissuit. 989 F.2d 1305, 1314-15
(2d Cir. 1993).
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process by the generating industry itself.”” Mot. at 40 (quoting American Mining Cong. v. EPA,
824 F.2d 1177 (D.C. Cir. 1987)). Thisconstruction islegally wrong and nonsensical in practice.

First, Plaintiffs argument is inconsistent with the statutory text and its judicial treatment.
Something is “discarded” when it is“disposed of,” “thrown away,” or “abandoned.” Am.
Petroleum Inst. v. EPA, 216 F.3d 50, 55-56 (D.C. Cir. 2000); Am. Mining Congress, 824 F.2d at
1179; Craig Lyle Ltd. P’ ship v. Land O'Lakes, Inc., 877 F. Supp. 476, 481 (D. Minn. 1995);
Zandsv. Nelson, 779 F. Supp. 1254, 1261-62 (S.D. Cal. 1991). Materials are not “disposed of,”
“thrown away,” or “abandoned” merely on account of being transferred to another industry,
particularly when paid for. Holding that something is“discarded” simply because it is purchased
or used by adifferent business or a different process within the same business sweeps far broader
than the statutory text.

Second, Plaintiffs’ proposed ruleislargely unsupported by the cited authorities. See
RCRA Mot. a 11 n.2. In American Mining Congress, 824 F.2d at 1178, the D.C. Circuit held
that EPA exceeded its authority under RCRA when it attempted to regulate secondary materials
such as hydrocarbons and reprocessed ore that were reused within an ongoing production
process. Seeid. at 1178. The D.C. Circuit held that Congress had intended “to extend EPA’s
authority only to materials that are truly discarded, disposed of, thrown away, or abandoned.” Id.
at 1190. Therefore, materials “ destined for beneficial reuse or recycling in a continuous process
by the generating industry itself” are not RCRA solid waste. Id. at 1186. The D.C. Circuit said
nothing about the status of materials that are reused in a different process.

In United Satesv. ILCO, Inc., 996 F.2d 1126 (11th Cir. 1993), the court held that EPA
did not abuse its discretion under RCRA in treating lead plates recovered and recycled from

batteries as RCRA solid waste. ILCO had argued that because it was recycling the plates, it was
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not discarding them. Seeid. at 1131. The Eleventh Circuit found thisto be irrelevant, however,
because the batteries had been discarded before reaching ILCO. Seeid. at 1132 (“Previously
discarded solid waste, although it may at some point be recycled, nonetheless remains solid
waste.”). The Court did not hold, however, that the mere fact that the batteries changed
industries necessarily rendered them “discarded,” only that these batteries had in fact been
previously discarded. Id. at 1128-29.

Plaintiffs’ best case is Owen Seel Co. v. Browner, 37 F.3d 146 (4th Cir. 1994), where the
Fourth Circuit relied on American Mining Congress for the proposition that under RCRA “the
fundamental inquiry in determining whether a byproduct has been ‘ discarded’ is whether the
byproduct isimmediately recycled for use in the sameindustry.” 1d. at 150 (emphasis added).
But even there, the court based its conclusion that EPA was reasonable in treating slag from steel
smelting as RCRA solid waste on the fact that the slag lay on the ground unused for many
months before perhaps being reused, not solely on the fact that it was transferred between
processes. Seeid. at 148, 150. Asin ILCO, the court held that the slag had been discarded
before being reclaimed. Seeid. at 149.

And in any event, the D.C. Circuit subsequently rejected the Fourth Circuit’ s reading of
American Mining Congress (and the argument Plaintiffs advance here), making clear that it had
never “said that the RCRA compels the conclusion that material destined for recycling in another
industry is necessarily ‘discarded.”” Safe Food & Fertilizer v. EPA, 350 F.3d 1263, 1268 (D.C.
Cir. 2003). Instead, it held that fertilizers made with zinc recycled from other industries were not

RCRA solid waste.” Thus, Plaintiffs authorities do not support their construction.°

° Plaintiffs effort to distinguish Safe Foods as regarding the reuse of materials that were
identical to the virgin materials, see Mot. at 42, is both wrong and misleading. First, the
materialsin question were not identical. Asthe D.C. Circuit noted, the EPA “had set metal
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Third, Plaintiffs' suggestion that materials must be considered “ discarded” and therefore
RCRA “solid waste” merely by virtue of being transferred between processes or industriesis
nonsensical. Theinquiry into whether something is discarded allows courts to distinguish
between useful products from wastes being thrown away. Yet if transfer to another process or
industry alone renders something a solid waste, then RCRA must reach products manufactured
specifically for another industry or process such as the manufacture of raw chemicals, the supply
of food ingredients, and even the creation of packaging and shipping supplies—all things that
clearly are not being thrown away and discarded by any definition of the term. Clearly, that
cannot be the law. It istherefore not surprising that EPA has embraced the D.C. Circuit’s view
in Safe Foods, not the Fourth Circuit's view in Owen Stedl, stating that it “ has the discretion to
determineif material is not asolid waste, even if it is transferred between industries.” See EPA,
Proposed Rules: Identification of Non-Hazardous Materials That Are Solid Waste, 74 Fed. Reg.
41-01 (Jan. 2, 2009). As Paintiffs acknowledge, see Mot. at 44, EPA’ s view merits deference.
See Phillips Petroleum Co. v. EPA, 803 F.2d 545, 558 (10th Cir. 1986).

The mere fact that material is transferred from one process or industry to another does not

render it “discarded.” Instead, as set out in Defendants RCRA Motion, whether materials are

contaminant limits higher--sometimes considerably higher--than the highest level found in the
twenty virgin commercial fertilizer samplesit used as its benchmark.” Safe Foods, 350 F.3d at
1269. Second, the D.C. Circuit held the differences to be “ substantively meaningless’ not asa
function of their chemical makeup, as Plaintiffs represent, but as afunction of potential “health
and environmental risks.” 1d. at 1270.

19 Moreover, poultry litter is reused within the same agricultural industry that creates it.
Numerous poultry growers testified that they contract with Defendants specifically in order to
obtain access to poultry litter, which they can they use to reclaim poor quality land and/or grow
crops to support their cattle operations. See Defendants RCRA Mation, Dkt. No. 2050 at 17-18
(citing sources); Disputed Facts 125. These industries coexist symbiotically, and litter is often
reused, as Plaintiffs are want to observe, on the very farms where it is produced. Poultry litter
also provides Contract Growers with a valuable resource that they can sell or barter, thereby
increasing the profitability of their operation. Seeid.
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discarded depends on a number of factors including whether the product has and is put to a
beneficia use, and whether the product has market value. See RCRA Mot. at 11-14. Under this
test poultry litter is not RCRA solid waste.

2. RCRA’splain language, judicial treatment, EPA’s enfor cement, and

Oklahoma'’s practices all demonstrate that animal manuresreturned to the sail
asfertilizer arenot RCRA “solid waste”

Plaintiffs next attack a straw man, challenging the appropriateness of reading an
exception for animal manure into RCRA based on a single quote from legidative history. See
Mot. at 42-43. But Defendants have not done so. Rather, Defendants’ RCRA Motion
demonstrates that the legidative history in question—which states clearly that Congress did not
intend for animal manures returned to the soil as fertilizer to be treated as RCRA solid
wastes"—is entirely consistent with the statutory text, judicial interpretations, and federal and
state enforcement of RCRA. See RCRA Mot. at 9-18. In limiting “solid waste” to “discarded
materials,” Congress plainly excluded beneficially used and valuable products.

Indeed, applying RCRA’ s plain language and mindful of Congress'sinstructions, EPA
has consistently, from the first, declined to treat animal manures that are returned to the soil as
fertilizer as RCRA-covered solid wastes. See RCRA Mot. at 14-17. To contradict this showing,
Plaintiffs cite alone complaint filed by the Department of Justice, which, Plaintiffs argue,

describes EPA’s real views. See Mot. at 43-44. Plaintiffs are wrong for several reasons.

| n particular, the Congress that enacted RCRA stated:

Waste itself is a misleading word in the context of the committee’s activity.
Much ... agricultural waste is reclaimed or put to new use and is therefore not a
part of the discarded materials disposal problem the committee addresses....
Agricultural wastes which are returned to the soil as fertilizers or soil
conditioners are not considered discarded materials in the sense of this
legidlation.

H.R. Rep. No. 94-1491, 94th Cong., 2d Sess. at 2, reprinted in 1976 U.S.C.C.A.N. 6238, 6240
(emphasis added).



Case 4:05-cv-00329-GKF-PJC  Document 2184 Filed in USDC ND/OK on 06/05/2009 Page 15 of 26

First, the Seaboard Foods complaint upon which Plaintiffs rely was not filed by EPA, but
by the Department of Justice. DOJfiled the complaint to enforce an EPA Administrative Order
(*AQ"). SeeMot. Ex. 123 (Complaint); Dkt. No. 1628 Ex. 6 (Seaboard Farms Administrative
Order). Far from reflecting EPA’ s views, the Complaint sweeps substantially more broadly than
the underlying proceedings. EPA’s AO sought to “identify, investigate, and prevent the
mishandling ... of any solid waste” on the targeted swine facilities. See Dkt. No. 1628 Ex. 6 7.
It said nothing about |and-applied manure but rather sought to investigate swine effluent that had
“leaked into ground water in various ways, such as from alagoon or associated infrastructure
(piping).” Id. at §33; seeid. at 160, 74-106 (discussions regarding leaking effluent). Materials
that have leaked from a storage facility rather than being put to their beneficial or intended use
have been consistently treated as RCRA waste. See Craig Lyle Ltd., 877 F. Supp. at 481-82;
Zands, 779 F. Supp. at 1262; Paper Recycling, Inc. v. Amoco Oil Co., 856 F.Supp. 671, 675
(N.D. Ga. 1993); Reading Co. v. City of Philadelphia, 823 F. Supp. 1218, 1236-37 (E.D. Pa
1993). Conversely, animal manure applied as afertilizer hasnot. See RCRA Mot. at 14-17.
Because the Complaint is not consistent with the underlying EPA order it purported to enforce, it
can hardly be said to definitively reflect EPA’s official view.

Second, even if the Seaboard Foods complaint did represent EPA’s intended litigating
position, it would still not define EPA’ s position for deference purposes. Indeed, the Supreme
Court has repeatedly made clear that positions adopted during the course of litigation merit no
deference. See Smiley v. Citibank (South Dakota), 517 U.S. 735, 740-41 (1996); Bowen v.
Georgetown Univ. Hospital, 488 U.S. 204, 212 (1988); INSv. Cardoza-Fonseca, 480 U.S. 421,
446, n.30 (1987); Watt v. Alaska, 451 U.S. 259, 273 (1981).

Defendants agree with Plaintiffs that the Court should defer to EPA’ s prevailing

10
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interpretation of “solid waste” as regards land applied animal manures in resolving thisissue on
summary judgment. See Mot. at 44 (citing Phillips Petroleum, 803 F.2d at 545). EPA’sthree-
decade long practice of excluding such animal manures from RCRA *“solid waste” plainly
prevails over DOJ slitigating position in asingle case.

B. Defendants Do Not “Contribute To” the Handling or Disposal of Poultry Litter in
the IRW

RCRA citizen suits apply only to those who have “contributed to” the “handling, storage,
treatment, transportation, or disposal” of “solid waste.” 42 U.S.C. § 6972(a)(1)(B). Plaintiffs
now propose that Defendants should be held liable under RCRA for contributing to the decisions
of hundreds of non-party farmers and ranchers who own and control the poultry litter that is the
focus of thislawsuit. See Mot. at 44-47. Plaintiffs sweeping construction of RCRA islegally
deficient, and even if correct, would at most raise disputed factual issues for the jury.

Plaintiffs argue that, as used in RCRA, to “contribute to” meansto “*have a part or share
in producing an effect.”” Mot. at 44-45 (quoting Cox v. City of Dallas, 256 F.3d 281, 294-95
(5th Cir. 2001)). Plaintiffsread Cox to require little more than a showing of cause-in-fact, a
standard that sweeps up anyone who has the remotest nexus to the alleged endangerment-
creating activity. Indeed, in the commercial context this would readily capture anyone connected
to aparty’ s supply chain: if Defendants can be held liable for providing feed and medicine, see
Mot. at 46-47, then why not also the utility companies that provide water and el ectricity, or the
contractor who builds the growing houses? Plaintiffs standard lacks any limiting principle.

Courts have rejected such an untethered understanding of “contributing to” liability,
instead consistently requiring RCRA plaintiffs to prove both actual and proximate causation to
establish contribution liability. See In re Voluntary Purchasing Groups, Inc., 2002 WL

31431652, at **5-7 (N.D. Tex. Oct. 22, 2002) (“Plaintiffs must establish some level of causation

11
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between the Defendant and the contamination to prevail in a‘contributing to’ cause of action
under RCRA"); see also K-7 Entps. L.P. v. Jester, 562 F. Supp. 2d. 819, 830-31 (E.D. Tex.
2007); Hudson Riverkeeper Fund, Inc. v. ARCO, 138 F. Supp. 2d 482, 487 (S.D.N.Y. 2001);
Delaney v. Town of Carmel, 55 F. Supp. 2d 237, 256 (S.D.N.Y. 1999); Zands, 779 F. Supp. at
1264, First San Diego Propertiesv. Exxon Co., 1994 WL 424209, at *3 (S.D. Cal. 1994).
Specifically, Plaintiffs must prove that Defendants either handled, stored, treated, transported, or
disposed of poultry litter, or controlled someone else' s decisions about how to handle, store,
treat, transport, and use the litter. Compare United States v. Aceto Ag. Chem. Corp., 872 F.2d
1373, 1383 (8th Cir. 1989) (defendant liable for “contributing to” where the record was sufficient
to allow an inference that it controlled a waste-disposing process), with In re Voluntary
Purchasing Groups, 2002 WL 31431652, at *6 & n.2, and S. Fl. Water Mgt. Dist. v. Montalvo,
84 F.3d 402, 408-09 (11th Cir. 1996) (defendants not liable under CERCLA where they did not
control the waste-disposing process). Without some showing of control, RCRA would sweep far
beyond its intended boundaries. Plaintiffs overly generous reading must be rejected.

Even if Plaintiffs were correct that something less than actual or implied control is
sufficient for RCRA “contributing to” purposes, Plaintiffs have not demonstrated a basis for
summary judgment. First, Plaintiffs allegedly undisputed facts are in the main disputed. See
Mot. at 46-47. For example, Growers, not Defendants, own the poultry litter generated on their
farms. See RCRA Mot. at 4 1115-17. Growers, not Defendants, decide whether, when and how
to apply the litter, limited only by the field-specific litter application plans that Oklahoma drafts
for them. Seeid. at 4-5 18-21; Disputed Facts 110. Defendants have little to say regarding
when or how Growers remove poultry litter from their barns, and in no way participatein or

control the Growers' decision to sell, distribute, store or use their poultry litter at their own

12
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discretion. See RCRA Mot. at 4-5 1118-21; Disputed Facts 1110, 10(i). If Growers sell or barter
their litter, they alone select the purchaser, determine the details of the transaction, and receive
the proceeds. See RCRA Mot. at 20-21; Disputed Facts 110. Much of the litter that is utilized in
the IRW is applied by farmers and ranchers who are not Growers, but who purchase the litter on
the open market. See RCRA Mot. at 3-4 1110-12. It cannot be said that Defendants control the
decisions of these numerous non-parties. The most Plaintiffs can prove that Defendants are
involved with the poultry growing process. But Plaintiffs have identified no evidence that
Defendants contribute to the myriad specific decisions about how and when to buy, sell,
transport, or utilize poultry litter. Finally, separately, Defendants dispute Plaintiffs' central thesis
that phosphorous from poultry litter causesinjury in the IRW. See Disputed Fact 1139.

Second, Plaintiffs have not identified sufficient company-specific evidence that each
Defendant contributes to the creating of a substantial endangerment. See Dkt. No. 2069 at 1-3,
5-8, 16-21 (May 18, 2009). While Plaintiffsinsist on pursuing this case in the aggregate, no
Defendant class has been certified and Plaintiffs must prove their case against each individual
defendant. Plaintiffs recognize this need for specific proof with regard to any affirmative
defenses Defendants may raise, see Mot. at 62-64 (demanding field-specific proof to invoke
Oklahoma's “right to farm” statute), yet, Plaintiffs' recitation of the alleged evidence supporting
their case relies chiefly on generalized allegations. See Mot. at 46-47. Thisisinsufficient to
substantiate summary judgment against each individual Defendant. Thus, summary judgment
should be granted to Defendants because Plaintiffs have failed to carry their burden on an
essential element of their RCRA claim. See Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
At most, even if Plaintiffs’ legal theory is correct, their claim that Defendants “ contributed to” a

RCRA violation must be tried to ajury to establish facts relating to each Defendant.

13
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C. PlaintiffsHave Not Proved that Phosphor ous from Poultry Litter Posesa
Substantial Endanger ment to the Environment in the IRW

Finally, Plaintiffs ask the Court to grant them summary judgment on the central disputed
factual issue in the case, whether the organic phosphorous compounds contained in poultry litter
have the potential to cause environmental injury in the IRW. Plaintiffs’ argument on this point is
both legally deficient and factually disputed.

The parties agree that the relevant legal standard is set out in Burlington Northern &
Santa Fe Ry Co. v. Grant, 505 F.3d 1013 (10th Cir. 2007), where the Tenth Circuit explained
that a RCRA citizen suit may be predicated on either “actual harm” or amere “risk of threatened
harm.” 1d. at 1021. Plaintiffs advance the latter theory, arguing that phosphorous from poultry
litter creates arisk of threatened harm to the environment. See Mot. at 47-51. However,
Plaintiffs take Burlington Northern to endorse RCRA liability based on any “potential threat of
harm.” Mot. at 48-50. This stretches the Tenth Circuit’s decision too far. The court did not hold
that any potential threat is sufficient. Rather, it held that in order to be judicialy cognizable, the
alleged risk must be “substantial,” which means that it must be “serious.” 1d. Therefore, a
RCRA citizen suit Plaintiff must not merely allege a theoretical or potentia possibility of injury,
but rather must demonstrate “ reasonabl e cause for concern that someone or something may be
exposed to risk of harm by release, or threatened release, of [solid waste] in the event remedial
action isnot taken.” |d.

Plaintiffs posit atheory of risk, but cannot demonstrate that it constitutes an actual risk.
Plaintiffs’ overreaching is best illustrated by the Tenth Circuit’ s recent rejection of their appeal
from this Court’s denial of their motion for a preliminary injunction. See Tyson Foods, 2009 WL
1313216, at *4-5 (discussing applicable RCRA standard). Plaintiffsthere advanced the same

reading of Burlington Northern that they now press on this Court. See Appellants’ Opening
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Brief, Oklahoma v. Tyson Foods, Inc., No. 08-5154, at 31-34 (10" Cir. 2008). Plaintiffs argued

that this Court erred in not considering:
the State's evidence regarding (1) the fecal bacteria in poultry waste and the
mobility of the waste in the environment, (2) the method by which poultry waste
is disposed of throughout the lands of the IRW, (3) the vulnerability of the waters
of the IRW to pollution as result of the type of soil, terrain and geology of the
disposal sites, (4) the volume of poultry waste that is disposed of in the IRW in
this manner, (5) the concentrated time frame during which time the majority of
poultry waste is disposed of in the IRW and its correlation with recreational uses,
(6) the pathways to waters that disposed of poultry waste and its constituents can
(and do) travel once they are in the IRW environment, (7) the concentrations of
these poultry waste constituents in the waters of the IRW, and (8) the human
activity occurring in the waters of the IRW in making its determination as to

whether the land disposal of poultry waste “may present” an imminent and
substantial endangerment to human health.

Id. at 34-35. These allegations, they argued, demonstrated a sufficient risk for RCRA purposes.
Seeid. at 35. The Court of Appeals disagreed, concluding that “ Oklahoma failed to link land-
applied poultry litter and the bacteriain the IRW.... Oklahoma sinability to make this necessary
evidentiary link meant that it could not establish that poultry litter may be arisk of harm in the
IRW waterways.” Tyson Foods, 2009 WL 1313216, at *4. In sum, even if the evidence
demonstrated a hypothetical risk under the right circumstances, Oklahoma did not prove an
actua risk (as distinct from actual injury) in the IRW, and therefore had not shown a“risk of
threatened harm” under Burlington Northern. 505 F.3d at 1021.

Here, Plaintiffs present essentially the same case with regard to phosphorous, again
focusing on the volume of litter in the IRW, its potential to travel through the environment after
periods of high rainfall, and phosphorous measurements in surface waters. See Mot. at 50-51
(listing claimed evidence). But asthe Tenth Circuit recognized with regard to bacteria, Plaintiffs
still have no evidence linking phosphorous in surface waters to orthophosphates in poultry litter,
and have made no effort to account for the many alternate (and more proximate) sources of

phosphorous in the IRW. Compare Burlington N., 505 F.3d at 1020-21, with Mot. at 50-51; see

15



Case 4:05-cv-00329-GKF-PJC  Document 2184 Filed in USDC ND/OK on 06/05/2009 Page 21 of 26

Disputed Facts 1143-45. Absent proof connecting the two, it cannot simply be assumed that any
environmental injury caused by phosphorousin the IRW is attributable to poultry litter. In short,
Plaintiffs cannot prove a substantial risk of endangerment.

Moreover, even if Plaintiffsrelied upon the correct legal test, the evidence they assert is
uniformly disputed. Defendants have adduced evidence challenging Plaintiffs’ allegations
regarding the manner and locations of poultry litter application, see Disputed Facts 1128-33;
whether poultry litter has been “over applied”, see Disputed Facts 1{37-39; assumptions
regarding the mobility of phosphorousin the IRW, see Disputed Facts 1131, 35, 42, 46; whether
phosphorous from poultry litter in fact reaches state waters, see Disputed Facts §47-48; whether
poultry litter, as opposed to other sources such as cattle and waste water treatment facilities, is
the dominant source of relevant forms of phosphorousin the IRW, see Disputed Facts 143-45;
and regarding the ability of phosphorous to adversely affect surface watersin the IRW, see
Disputed Facts 149-52. No matter how “liberally construed,” Mot. at 51, RCRA does not
support an award of summary judgment in the face of such factual disputes.

CONCLUSION
For the foregoing reasons, Defendant Tyson Poultry, Inc. respectfully urges the Court to
deny Plaintiffs' request for partial summary judgment asto CERCLA and RCRA inits entirety.
Respectfully submitted,
BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401

Telephone: (202) 736-8000
Facsimile: (202) 736-8711
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-and-

Robert W. George
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-and-

Michael R. Bond

KuTAak Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON POULTRY,
INC.

17



Case 4:05-cv-00329-GKF-PJC Document 2184 Filed in USDC ND/OK on 06/05/2009

CERTIFICATE OF SERVICE

Page 23 of 26

| certify that on the 5th of June, 2009, | electronically transmitted the attached document

to the court’ s electronic filing system, which will send the document to the following ECF

registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmalL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
tina_izadi @oag.state.ok.us
daniel.lennington@oak.ok.gov

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwal d@ryanwhaley.com

mhopson@sidley.com



Case 4:05-cv-00329-GKF-PJC  Document 2184 Filed in USDC ND/OK on 06/05/2009 Page 24 of 26

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com

Gordon D. Todd gtodd@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Waker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Y oung Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettl awfirm.com
Woody Bassett whassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE'SINC. AND GEORGE'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.

19



Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Ledie J. Southerland

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Klelbacker Lee
DaraD. Mann

Todd P. Walker

Faegre & Benson LLP

COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS

William B. Federman
Jennifer F. Sherrill
Federman & Sherwood

Charles Moulton
Jm DePriest
Office of the Attorney Generd

Case 4:05-cv-00329-GKF-PJC Document 2184 Filed in USDC ND/OK on 06/05/2009

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
|jsoutherlandcourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry @thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@baegre.com
dmann@faegre.com
twalker@faegre.com

mgraves@hallestill.com
kwilliams@hallestill.com

wfederman@aol.com
jfs@federmanlaw.com

charles.moulton@arkansag.gov
jim.depriest@arkansasag.gov

Page 25 of 26

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

griffithlawoffice@yahoo.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz
Cary Silverman
Shook, Hardy & Bacon, LLP

gchilton@hcdattorneys.com

vschwartz@shb.com
csilverman@shb.com



Case 4:05-cv-00329-GKF-PJC  Document 2184 Filed in USDC ND/OK on 06/05/2009 Page 26 of 26

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury Jim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

| also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

/s/ Jay T. Jorgensen

21



